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December 4, 1973

Subject: Renegotiation of Air America/Air Asia/Air America Limited
Renegotiable USG Contract Business for the Corporate Fiscal
Years 1967 and Thereafter

Section 103 of the Renegotiation Act defines the term "excessive profits"
which are the objects of recapture under the Act. That definition includes a
statement of principals and factors to be considered in determining whether
excessive profits exist. A copy of that statutory definition is attached.
(The Regulations of The Renegotiation Board contained in Section 1460 elabo-

rates somewhat upon the consideration of such factors.)

There is no exact or fixed dollar amount, or percentage of profit, upon
"renegotiable" sales, which the Board is obligated to allow or beyond (in
excess of) w%ich the Board may not allow; rather, the Board ié obligated to
and may look at all relevant factors such as the percentages of profit made
by competitive companies in similar activities, etc., as well as a considera-
tion of the specific factors in Section 103 of the Act and Section 1460 of

the Board's regulations (noted above).

The data filed by Air America with the Board reflect profit percentages for
the six fiscal years ended March 31, 1967 through March 31, 1972, varying from
6.18% in 1971 to 12.05% in 1967. 1In our discussions ﬁith Board staff we have
stated that, in our opinion, under the circumstances of the coperations of the
Air America complex the percentages of profit indicated upon its renegotiable
business are not cxcessive due primarily to the extent of the risks assumed in
the corporate operations, by geography and by nature, and to the character of

ite businese. It thus appears that Air America's best presentations under the
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the Act and the Board's Regulations might be addressed to such risk and
character items, which are items (3), (4), (5) and (6) enumerated in Section 103
of the Act. That is, it is unreasonable to expec£ that corporate capital
(profit-seeking business or venture capital) would be employed in the geographic
area and under the risk conditions as has been Air America's capital at only

the same, or approximate, rates of return or percentages of grosé profit before
taxes on sales, as that capital could be employed in either the domestic ﬁnited

States or in other world regions not having the risk nature to which Air America's

operations have been subject.

The geographic area of its flying and maintenance operations in Southeast Asia

which include the zones of hostilities in 1967-1973 period, is a self-evident

risk factor. Other elements within the factor criteria of the Act should

include: the self-insurance undertaking of the company both with respect.to
employee obligations (such as Workman's Compensation coverages under Federal
statutes) and with respect to self-insuring its aircraft -- both high-risk and
high exposure business risks. (The only justifications for insurance under-
takings are a wide base of coverage (a large number of people, or a largé body
of property) undertaken over an extended period of time; these two fundamental
premises for insurance do not in fact exist where Air America is concerned.) As
of this moment, in the Workman's Compensation insurance area alone, Air America
has a present liability to dependent survivors of American personnel killed in

line of duty, based upon their probable life expectancy, of § .

(These obligations continue and should Air America's business cease these obligations

would have to be met out of current accumulated cash.) Somewhat similarly,

Air America is currently paying out § a month ($ per

1]

vear) to dependents of missing persennel, ajudication upon viich is presently
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indeterminable. The company's records will reveal the number of aircrew and
other personnel who died (essentially hostile action deaths) in line of duty
during the renegotiable period, the persons injured in like manner during that
period; the persons missing during that period; the number of aircraft accidents
and incidents which occured during that period, including those due to hostile °
actions -- all of which should point up the unusual and extensive risk nature

of Air America's business as compared with any normal aviation business risk.
Similarly, the personnel and cargo pay loads air lifted in its Southeast Asia
operations will evidence the unique and high~risk character of its business
which should be evaluated by the Board. All of these elements should also be
considered within the statutory factor of the "nature and extent of contribution

to the defense effort'.

Air America has been in corporate existence since July 10, 1850 and at all

times since has performed one or more contracts with DOD; for the period

thréugh March 31, 1966 (over 16 years) the obtained exception by The Renecgotiation
Board under the Renegotiation Act. The bases for such prior exemptions were

as ewxtant for the period since dMarch 31, 1966.
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gnd subconiracts which is deterinined in sccordeance with this title to
be excessive. In determining excessive profits fovorable recormition
gnust be civen Lo the efliciencey of the contractor or subcontracior, wi
particuisr rogerd to altainment of quentity snd quality production,
reduction of costs, and ceonomy in the use of materials, facilities, and
manpower: gndoin addision, there shall be talen into consideration
tho followins [aclove: - ~
(1) NReasonsblencss of costs and profits, with particular regard
to volume of productiion, normal earnings, and compa ison of
wor and peacelime preducts;
(2) The nel worth, with particular rezard to the smount and
source of public and private capital employed;
(3) Lxtent of risk sssumed, including the risk incident fo
reasonable pricing policies: -
(4) Nature and extent of contribution to the defense cfiort,
including inventive and developmental contribution and coopera-
tion with the Government and other contractors in supplying
techniceal sssistance;
(5) Character of business, including source and neture of
materisls, complexity of manufrcturing technique, character and
w.oxtont of subcontracting, and rate of turn-over; )
(6) Such other fuctors the consideration of which the public
interest ond feir and cquitable desling may require, which {actors
ime to

ghell be published in the regulations of the Board from time ¢
{ime as adopied.
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WASHINGTON, D.C. 20448
December 4, 1973

Air America, Inc.
1725 K Street, N. W.
Washington, DC 20006

Attention: Clyde S, Carter, Senior Vice President

Reference: Air America, Inc.
LPI No. 96507

Air Asia Company Limited
LPI No., 96508

Air America Limited
LPI No, 96651

Gentlemen:

We have received your December 3, 1973 letter regarding
renegotiation on a consolidated basis with Air America, Inc. as
agent for the group. Specifically, the consolidations consist of:

1. Air America, Inc., and Air Asia Company Limited for
the fiscal years ended March 31, 1967 and 1968;

2. Air America, Inc., Air Asia Company Limited and
Air America Limited for the fiscal years ended
March 31, 1969, 1970, 1971 and 1972,

The Board has empowered me to advise you that renegotiation
will be conducted at the Statutory Board, as you requested, for
the above referenced companies and the fiscal years for which
they have filed.

Should you have any questions regarding this or any other
renegotiation matters, please contact me.

Very truly yours,

CTN Gptrnain

J. W, McNamara
Director
Office of Assignments

3
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4 December 1973

The Honorable William S. Whitehead
Chairman

Renegotiation Board

2000 M Street, N, W.

Washington, D. C. 20446

Dear Mr. Whitehead: )

Forwarded herewith is an unclassified letter informing
you that renegotiation of the contract between Air America, Inc.
and the Government agencies involved which is pending before
the Renegotiation Board is not in the best interests of the
Government. That letter is unclassified.

As you know, the classified aspect pertains to the true
relationship between the Central Intelligence Agency and Air
America, Inc. through which all funds derived by Air America,
Inc. from its Government contracts and excess to its needs in
carrying out those contracts will be recovered for the Government
by the Central Intelligeﬁce Agency.

Aside from the problems stated in the referent letter, it
would appear to serve no useful purpose to pursue the lengthy and
expensive actions involved in the renegotiation under circumstances
where there is no net gain to the Government and, in fact, a net loss

from the expenses incurred.

Very truly yours,

Roy L. Ash
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4 December 1973

The Honorable William S. Whitehead
Chairman

Renegotiation Board

2000 M Street, N. W,

Washington, D. C. 20446

Dear Mr. Whitehead:

The United States Government agencies who are customers
of Air America, Inc., have expressed concern in connection with
the renegotiation proceedings now pending before the Renegotiation
Board. These agencies have important requirements for air support
in Southeast Asia and are of the opinion that it is essential that Air
America be in a position to carry -out 1ts contractual commitments
and further requirements for such services.

The air support operations in Southeast Asia are unique in
nature. Almost every operation is tailor-made to fit the special
conditions at the time. The flying conditions are hazardous not only
from the nature of the terrain and accompanying weather conditions,
but also because there are few, if any, of the normal Government-
provided flight controls and navigational aids. In many areas there
are unf;'iendly armed forces with considerable antiaircraft capabilities.
To meet these conditions, Air America and the Government have had

to work intimately together to arrange for the most efficient and safe

operation that the conditions will allow. This includes the bailment
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of special purpose Government airplanes to the company in addition
to the specialized fleet of aircraft owned by the company.

In connection with its own fleet, :the company has had to
maintain a self-insurance program in face of the unusual hazards
specified above. In addition to this unpredictable financial load, the
company has been required by the Government to maintain an
operational posture in which it has the capability to increase or
decrease service to the United States Government at a moment's
notice. Again, this places unpredictable financial burdens on the
company.

Circumstances are such that the Government might find
it necessary to cancel all contracts with minimum notice even though
the company still has sizeable obligations to its employees with no
other business opportunities in sight. All of these circumstances
constitute an inherently risky business venture which is compounded
by Government requirements of special security conditions in certain
of the activities. Due to the intimate relationships between the
Government agencies concerned and the company, the contracts with
the company are negotiated on the basis of detailed knowledge of the
company's costs and these negotiations are fully participated in by

the DCAA.
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We note that the contract between Air America and the Depart-
ment of Defense had previously been exempted by the Renegotiation
Board and their requirements for renegotiation in accordance with
Section 106(d)(l) of the Renegotiation Act of 1951, as amended, and
Part 1455. 2(d) of the regulations of the Board. These exemptions
were granted by the Board by' letters of April 10, 1956; May 16, 1958;
October 23, 1959; April 3, 1963;~and May 24, 1966, covering the years
1952 through Juné 30, 1966. There has been no change in the con-
tractual relationship of the Government to the company since the
date of the last exemption and it, therefore, appears that the Depart~
ment of Defense is justified in its request to yéu of 24 September
1973 to exempt the subsequent Air America contracts from renego-~
tiation based on the same circumstances as were stated for the period
for which exemption was granted by your Board. It appears, thzrefore,
that renegotiafion at this time of contracts subsequent to the 1966
exemption for current contracts would not be in the best interests
of the Government.

Very truly yours,
Roy L. Ash
Director

(Office of Management and Budget)

3
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1. We have received expressions of concern from
U.S. Government customers of Air America, Inc. relative to
the renegotiation matter now pending before the Renegotiation
Board. The concern expressed deals with the customer's
interest in insuring that the services of Air America, Inc.
are available to U.S. Government customers in Southeast Asia
in the future.

2. It has been pointed out that Air America, Inc.
performs duties of a most unique nature and that the Company
has developed an extremely close relationship with the U.S.
Government #n Southeast Asia. Agreements have been reached
between the Government and Air America whereby U.S. Government
aircraft are bailed to the Company so the Company can carry
out sensitive contracts of interest to the U.S. Government.
The operation of Air America has indeed been molded to fit the
requirements of the U.S. Government.

3. During the past several years flying performed by
Air America in Southeast Asia has been performed under most
hazardous conditions to both the Company and its personnel.
The Company has been requested by Government contractors to
maintain a sufficiently strong financial condition, to maintain
a fleet of aircraft to support U.S. Government requirements and
to be in a position to replace these aircraft through a self-
insurance program in the event of their destruction. The

Company has also been requested by the Government to maintain
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an operational posture whereby it can maintain the capability
to increase or decrease its service to the U.S. Government
on a moments notice. Finally, the Company has been
alerted that it should maintain its financial posture on such
a basis that the Company could carry out its obligations to
its employees in case the U.S. Government found it necessary
to cancel all contracts on an abrupt basis. All of the
above governmental requests seem to us to dictate that the
Company must maintain a sufficiently profitable level to be
capable of carrying out these requests.

4, We feel that the unusual requirements levied on -2
Air America, Inc. by the U.S. Government should be taken into
consideration in the matter concerning Air America now pending
before the Renegotiation Board. We would hope that the
Renegotiation Board would grant the request for exemption
forwarded to the Board by the Department of Defense on .
We feel that a decision not giving full cognizan ce to the
unique circumstances under which Air America operates—s could
have a serious affect on the ability of the Company to carry
out a number of contracts in Southeast Asia which are considered
vital to the carrying out of U.S. Government policies in that

part of the world.

Approved For Release 2005/04/21 : CIA-RDP76-00702R000200080015-3




Approved For I&ase 20q5 ; 6-00702 0200/()80015
/2/3/77‘ 0/-(/ - 2 A

Mww ' = , b el 7 - |
A

-

T Il y. /iM»;
Lyl eiieclpesy AT

s N L2 T,

Approved For Release 2005/04/21 : CIA-RDP76-00702R000200080015-3




